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counted as an employee. A terminated 
employee is counted in the month of 
termination (provided the terminated 
employee received compensation in the 
month of termination), but not in any 
subsequent month in which the em-
ployee does not perform service for the 
employer as an employee, even if the 
terminated employee is paid compensa-
tion in a subsequent month. Thus, for 
example, an employee who terminates 
employment during the month, re-
ceives compensation during the month 
of termination, and receives a final 
paycheck the following month is 
counted as an employee of the em-
ployer for the month of termination 
but not for the following month. 

(3) Method of election. An employer 
makes the safe harbor election for a 
calendar year on the employment tax 
return filed for the previous calendar 
year. 

(4) Additional rules. The Commis-
sioner may, in revenue procedures, rev-
enue rulings, notices, or other guidance 
of general applicability, revise the safe 
harbor number or provide additional 
safe harbors that satisfy section 
3221(c). 

(e) Effective dates. This § 31.3221–3 is 
effective for calendar years beginning 
after December 31, 1992, except that 
paragraph (d) is effective for calendar 
years beginning after December 31, 
1993. Taxpayers may apply the rules in 
paragraphs (a), (b), and (c) of this sec-
tion before January 1, 1993. 

[T.D. 8525, 59 FR 9666, Mar. 1, 1994]

§ 31.3221–4 Exception from supple-
mental tax. 

(a) General rule. Section 3221(d) pro-
vides an exception from the excise tax 
imposed by section 3221(c). Under this 
exception, the excise tax imposed by 
section 3221(c) does not apply to an em-
ployer with respect to employees who 
are covered by a supplemental pension 
plan, as defined in paragraph (b) of this 
section, that is established pursuant to 
an agreement reached through collec-
tive bargaining between the employer 
and employees, within the meaning of 
paragraph (c) of this section. 

(b) Definition of supplemental pension 
plan—(1) In general. A plan is a supple-
mental pension plan covered by the 
section 3221(d) exception described in 

paragraph (a) of this section only if it 
meets the requirements of paragraphs 
(b)(2) through (b)(4) of this section. 

(2) Pension benefit requirement. A plan 
is a supplemental pension plan within 
the meaning of this section only if the 
plan is a pension plan within the mean-
ing of § 1.401–1(b)(1)(i) of this chapter. 
Thus, a plan is a supplemental pension 
plan only if the plan provides for the 
payment of definitely determinable 
benefits to employees over a period of 
years, usually for life, after retirement. 
A plan need not be funded through a 
qualified trust that meets the require-
ments of section 401(a) or an annuity 
contract that meets the requirements 
of section 403(a) in order to meet the 
requirements of this paragraph (b)(2). A 
plan that is a profit-sharing plan with-
in the meaning of § 1.401–1(b)(1)(ii) of 
this chapter or a stock bonus plan 
within the meaning of § 1.401–1(b)(1)(iii) 
of this chapter is not a supplemental 
pension plan within the meaning of 
this paragraph (b). 

(3) Railroad Retirement Board deter-
mination with respect to the plan. A plan 
is a supplemental pension plan within 
the meaning of this paragraph (b) with 
respect to an employee only during any 
period for which the Railroad Retire-
ment Board has made a determination 
under 20 CFR 216.42(d) that the plan is 
a private pension, the payments from 
which will result in a reduction in the 
employee’s supplemental annuity pay-
able under 45 U.S.C. 231a(b). A plan is 
not a supplemental pension plan for 
any time period before the Railroad 
Retirement Board has made such a de-
termination, or after that determina-
tion is no longer in force. 

(4) Other requirements. [Reserved] 
(c) Collective bargaining agreement. A 

plan is established pursuant to a col-
lective bargaining agreement with re-
spect to an employee only if, in accord-
ance with the rules of § 1.410(b)–6(d)(2) 
of this chapter, the employee is in-
cluded in a unit of employees covered 
by an agreement that the Secretary of 
Labor finds to be a collective bar-
gaining agreement between employee 
representatives and one or more em-
ployers, provided that there is evidence 
that retirement benefits were the sub-
ject of good faith bargaining between 
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employee representatives and the em-
ployer or employers. 

(d) Substitute section 3221(d) excise tax. 
Section 3221(d) imposes an excise tax 
on any employer who has been ex-
cepted from the excise tax imposed 
under section 3221(c) by the application 
of section 3221(d) and paragraph (a) of 
this section with respect to an em-
ployee. The excise tax is equal to the 
amount of the supplemental annuity 
paid to that employee under 45 U.S.C. 
231a(b), plus a percentage thereof deter-
mined by the Railroad Retirement 
Board to be sufficient to cover the ad-
ministrative costs attributable to such 
payments under 45 U.S.C. 231a(b). 

(e) Effective date—(1) In general. Ex-
cept as provided in paragraph (e)(2) of 
this section, this section applies begin-
ning on October 1, 1998. 

(2) Delayed effective date for collective 
bargaining agreement provisions. Para-
graph (c) of this section applies begin-
ning on January 1, 2000. 

[T.D. 8832, 64 FR 42833, Aug. 6, 1999]

GENERAL PROVISIONS

§ 31.3231(a)–1 Who are employers. 
(a) Each of the following persons is 

an employer within the meaning of the 
act: 

(1) Any carrier, that is, any express 
carrier, sleeping car carrier, or rail 
carrier providing transportation sub-
ject to subchapter I of chapter 105 of 
title 49; 

(2) Any company— 
(i) Which is directly or indirectly 

owned or controlled by one or more 
employers as defined in paragraph 
(a)(1) of this section, or under common 
control therewith, and 

(ii) Which operates any equipment or 
facility or performs any service (except 
trucking service, casual service, and 
the casual operation of equipment or 
facilities) in connection with— 

(a) The transportation of passengers 
or property by railroad, or 

(b) The receipt, delivery, elevation, 
transfer in transit, refrigeration or 
icing, storage, or handling of property 
transported by railroad; 

(3) Any receiver, trustee, or other in-
dividual or body, judicial or otherwise, 
when in the possession of the property 
or operating all or any part of the busi-

ness of any employer as defined in 
paragraph (a)(1) or (2) of this section; 

(4) Any railroad association, traffic 
association, tariff bureau, demurrage 
bureau, weighing and inspection bu-
reau, collection agency, and any other 
association, bureau, agency, or organi-
zation controlled and maintained whol-
ly or principally by two or more em-
ployers as defined in paragraph (a)(1), 
(2) or (3) of this section and engaged in 
the performance of services in connec-
tion with or incidental to railroad 
transportation; 

(5) Any railway labor organization, 
national in scope, which has been or 
may be organized in accordance with 
the provisions of the Railway Labor 
Act; and 

(6) Any subordinate unit of a na-
tional railway-labor-organization em-
ployer, that is, any State or National 
legislative committee, general com-
mittee, insurance department, or local 
lodge or division, of an employer as de-
fined in paragraph (a)(5) of this section, 
established pursuant to the constitu-
tion and bylaws of such employer. 

(b) As used in paragraph (a)(2) of this 
section, the term ‘‘controlled’’ includes 
direct or indirect control, whether le-
gally enforceable and however exer-
cisable or exercised. The control may 
be by means of stock ownership, or by 
agreements, licenses, or any other de-
vices which insure that the operation 
of the company is in the interest of one 
or more carriers. It is the reality of the 
control, however, which is decisive, not 
its form nor the mode of its exercise. 

(c) As used in paragraph (a)(2) of this 
section, the term casual applies when 
the service rendered or the operation of 
equipment or facilities by a controlled 
company or person in connection with 
the transportation of passengers or 
property by railroad is so irregular or 
infrequent as to afford no substantial 
basis for an inference that such service 
or operation will be repeated, or when-
ever such service or operation is insub-
stantial. 

(d) The term ‘‘employer’’ does not in-
clude any street, interurban, or subur-
ban electric railway, unless such rail-
way is operating as a part of a general 
steam-railroad system of transpor-
tation, but shall not exclude any part 
of the general steam-railroad system of 
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